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The parties in this case seek a determ nation regarding
application of state and | ocal zoning provisions to |land use by a
federally recogni zed Native American tribe. The issue is franed
by a conplaint, initially brought in the state court, comrencing
a local zoning enforcenment action. The conplaint anticipated
guestions of federal law. The defendant tribe pressed those
federal questions in its answer and counterclains and renoved the
case to this court on grounds of federal question jurisdiction.

There is a threshold procedural problem presented by these
pl eadi ngs: whether this court is the proper forumto resol ve the
parties' dispute when the questions of federal |aw were
anticipated in the conplaint but not put in issue directly until
the tribe raised them by defense and counterclaim Having

determ ned that under the "well pleaded conplaint rule” this



court may not properly resolve the dispute presented in this
case, | will remand the matter to the state court.
. BACKGROUND

Plaintiff Jerry Wener, in his capacity as the Buil ding
| nspector and Zoning Oficer of the town of Aqui nnah,
Massachusetts (the "Town," formerly known as the town of Gay
Head) filed this action in state court seeking enforcenment! of
town zoni ng | aw agai nst the Wanpanoag Tri bal Council of Gay Head,
Inc. (Aquinnah) (the "Tribe"), a federally recognized tribe of
Native Americans, and its Shellfish Hatchery Corporation.?

The dispute arises fromthe Tribe's efforts to construct a
shed and pier platformon the Cook Lands, a coastal area of 7.2
acres bordering Menensha Pond, at the western tip of Martha's
Vi neyard, Massachusetts. The purpose of the shed and the pier
platformis to facilitate operations of a shellfish hatchery
constructed by the Tri be.

The Cook Lands were conveyed by the Town to the federal
government in June 1992, to be held in trust for the Tribe,
pursuant to a 1983 settlenent agreenent (the "Settl enment

Agreenent") between the Town and the Tribe that was effectuated

'Al t hough the conpl ai nt nakes no reference to a specific
statutory basis for the action, the case appears to be the
fam liar enforcement proceedi ng aut horized under the
Massachusetts Zoning Act, Mass. Gen. Laws ch. 40A, 8§ 7.

’Unl ess otherwi se noted, | wll use "the Tribe" to denote
both of the separately naned defendants, because the Shellfish
Hat chery Corporation is acknow edged to be an extension of the
Tri bal Council.



by later state and federal enactments.® At issue is the manner
in which construction on the Cook Lands by the Tribe renains
subject to the Town's zoning by-law, pronul gated under authority
of Mass. Gen. Laws ch. 40A °

Bef ore constructing the shellfish hatchery, the Tribe
applied for and was issued the various permts required by the
Town's zoning by-law. But, for the planned construction of the
shed and the pier platform the Tribe instead followed its own
permtting procedures, set forth in a tribal |and use ordi nance
adopted in May 1999. The Tri be conmenced buil ding the shed and
the pier platformin March 2001. As the Town's zoni ng
enforcement officer, Wener initially challenged the Tribe's
decision to proceed wi thout town authorization through a cease
and desist order and then filed this action in the Massachusetts
Superior Court fromwhich the Tribe renoved the case to this
court.

W ener seeks an injunction against further construction of

*The Massachusetts |egislature passed "An Act to | npl enent
the Settlenent of Gay Head I ndian Land C ains" in Septenber 1985
(the "State Inplenmenting Act"). 1985 Mass. Acts ch. 277.
Fol | owi ng acknow edgnent of the Tribe's status as an historical
I ndian Tribe by the Secretary of the Interior in February 1987,
Congress conferred federal recognition upon the Tribe and
confirmed the terms of the Settlenment Agreenent in the "Wanpanoag
Tribal Council of Gay Head, Inc., Indian Cains Settlenent Act of
1987," codified at 25 U.S.C. § 1771, et seq., (the "Federal
Wanpanoag Settlenment Act.")

“The Tribe does not dispute that the substantive provisions
of the Massachusetts Zoning Act and the Town's zoning by-I|aw -at
| east as they existed in 1983, when the Settl enent Agreenent was
executed--are applicable to the Cook Lands. Rather, the Tribe
contends that this substantive | aw nust be applied by the Tribe's
own regul atory and revi ew procedures.
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the shed and the pier platformuntil the Tribe has obtained
permts required by the Town's zoning by-law. He al so seeks a
supporting declaration regarding the extent to which the Tribe
and its Shellfish Hatchery Corporation are subject to town | and-
use law. He cited the "Wanpanoag Tri bal Council of Gay Head,
Inc., Indian Clains Settlenent Act of 1987," codified at 25
US C 8 1771, et seq., (the "Federal Wanpanoag Settlenent Act"),
as a source for the exercise of authority by the Town over the
Cook Lands. In its answer, the Tribe counterclai ned seeking
declaratory and injunctive relief establishing (i) its sovereign
immunity fromWener's suit, (ii) that the Town and Tri be share
concurrent jurisdiction over the Cook Lands, and (iii) that the
Tri be exercises inherent and federal rights of self-governnent.
I'1. SUBJECT MATTER JURI SDI CTI ON

| nmust confront at the threshold, the issue--not initially

contested by the parties® nor vigorously pursued by the plaintiff

even after | raised the problemat the hearing on this matter?®-

°I'n his initial menorandumin support of his notion for
sumary judgnent, Wi ner contended that "this Court has subject
matter over this action" referencing in support the Tribe's
countercl aimwhich, he noted, "seeks an injunction and a
declaration that, as a matter of federal |law, the Tribe has
sovereign imunity from being sued by the Building Inspector.”
G ven the plaintiff's concession, the Tribe, which renoved the
action on the basis that interpretation of the Federal Wanpanoag
Settlenment Act and the imunity of the Tribe fromsuit involved
federal questions over which this court has jurisdiction under 28
U S.C 8 1331, did not discuss jurisdictional issues inits
initial summary judgnent briefing.

® At the hearing on summary judgment, | raised the
jurisdictional issue, expressing reservations about this court's
authority to hear the matter in light of the well-pleaded
conplaint rule. | directed the parties' attention to several
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-whet her renoval fromstate court, under 28 U S.C. § 1441, was
proper. |In order to be renovable to federal court, an action
nmust be one over which a federal court could have exercised
original jurisdiction. 28 US.C 8§ 1441(b). Under 28 U.S.C. 8§

13317, the federal district courts have subject matter

cases that discussed the question and invited further briefing on
the jurisdictional issue. The Tribe responded with a thorough
menor andum argui ng in support of federal question jurisdiction.
Plaintiff's counsel responded with a three-paragraph letter
reporting that they had read the cases | had directed to their
attention and had now cone to the view "that there is no Federal
jurisdiction.”™ Nevertheless, while agreeing remand woul d be
appropriate, they also reported that "we did not contest the
removal , and do not object to this Court retaining
jurisdiction....” O course, the plaintiff's accomvodati ng

acqui escence in the retention of jurisdiction by this court
cannot confer jurisdiction. | recognize that the jurisdiction of
federal courts--as constrained by the well-pleaded conpl aint
rule--to hear disputes concerning Native Anerican tribes is
frequently left unaddressed, often because it is not raised. See
Penobscot Nation v. CGeorgia-Pacific Corp., 254 F.3d 317, 323 n.7
(1st Cr. 2001) ("Penobscot 111"); see al so Wanpanoag Tri be of
Gay Head (Aguinnah) v. Mass. Commin Against Discrimnation, 63

F. Supp.2d 119 (D. Mass. 1999). Irrespective of the vigor with
whi ch parties contest jurisdictional issues, however, it is the

i ndependent obligation of the court to assure itself it has
jurisdiction in the first place. Anerican Policyholders Ins. Co.
V. Nycol Prods. Inc., 989 F.2d 1256, 1258 (1st Gr. 1993), cert.
deni ed, 510 U.S. 1040 (1994).

'The Tribe, as defendant, did not by definition comence the
i nstant action and, consequently, the case is not within the
literal scope of 28 U S.C § 1362, which addresses actions
brought by Indian Tribes. Nevertheless, | note that ny analysis
woul d seemto apply equally to federal subject matter
jurisdiction both under 28 U.S.C. 8§ 1331, the general federal
jurisdiction provision, and under 28 U.S.C. § 1362. The "arising
under" | anguage found in 8 1362 parallels that |anguage in §
1331. Penobscot 111, 254 F.3d at 322. The Suprene Court,
however, has not settled the issue whether 8 1362 extends further
than 8§ 1331. Blatchford v. Native Vill. of Noatak, 501 U.S. 775
(1991). And the First Grcuit, in Penobscot I1l, was "reluctant
.o to decide in advance of necessity whether a federal claim
can be conjured out of a lawsuit by the Tribes asserting that the
threatened actions violate the internal affairs [imtation
contained in Maine |law and purportedly ratified by a federal
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jurisdiction over a case when the claim"arises under" federal
I aw.

At the outset, | note that in its supplenental briefing, the
def endant Tri be does not rely upon an assertion of tri bal
sovereign an inmunity as the federal "arising under" grounds for
removal to the federal court. G ven governing case law, this
position seens prudent and wel | -founded. Neverthel ess, an
initial discussion of renmoval relying upon tribal sovereign
immunity will be useful to an understanding why | ultimately find
renmoval here i nappropriate.

As a general proposition, for renoval to be proper, the
basis for federal jurisdiction nust be found on the face of the

plaintiff's "well-pleaded conplaint.” Louisville & Nashville

RR Co. v. Mttley, 211 U S 149, 153-54 (1908). The "well -

pl eaded conplaint” doctrine, as it has devel oped, is not w thout

its analytical difficulties. See generally Arthur R Mller,

Artful Pleading: A Doctrine in Search of Definition, 76 Tex. L

Rev. 1781 (1998). But it is settled that under the rule that "a
federal court does not have original jurisdiction over a case in
whi ch the conplaint presents a state-|aw cause of action".

Franchi se Tax Bd. of the State of Cal. v. Constr. Laborers

Vacation Trust for S. Cal., 463 U.S. 1, 10 (1983). This lack of

original jurisdiction is applicable even if the conplaint "al so

asserts that federal |aw deprives the defendant of a defense he

statute.” 1d. at 323. Sinmlarly, | do not decide the scope of 8§
1362 in this case.



may raise . . . or that a federal defense the defendant may raise
is not sufficient to defeat the claim" |d.

The Suprene Court has specifically held that the defense of
tribal sovereign imunity does not itself present a federa
guestion sufficient to overconme the well-pleaded conplaint rule.

&l ahoma Tax Commin v. Graham 489 U. S. 838, 840-42 (1989).

"Tribal imunity may provide a federal defense . . . But it has
| ong been settled that the existence of federal inmunity to the
claims asserted does not convert a suit otherw se arising under
state law into one which, in the statutory sense, arises under

federal law. " Cklahonma Tax Conmin, 489 U S. at 841 (citing

Puyal lup Tribe, Inc. v. Wash. Gane Dep't, 433 U. S. 165 (1977) and

Qully v. First Nat'l Bank, 299 U.S. 109 (1936)).

Confronting an issue of federal court jurisdiction in a case
with parallels to this, Judge Hornby recently held that federal
jurisdiction did not exist on the basis of a conplaint
anticipating a |legal dispute concerning the federal |egislation

governing state authority over tribal affairs. Penobscot Nation

V. Georgia-Pacific Corp., 106 F.Supp. 2d 81 (D. Me. 2000)

(" Penobscot 1"), reconsideration denied, 116 F. Supp. 2d 201 (D

Me. 2000) ("Penobscot I1"), rev'd on other grounds, 254 F.3d 317

(1st Cr. 2001) ("Penobscot 111").

I n Penobscot |, the plaintiff Indian tribes sought

injunctive and declaratory relief in federal court to bar
def endant paper conpanies frombringing a state court |awsuit

under a state |law that would provide access to tribal docunents.



The tribes contended that a settlement between Maine and the
tribes, governed by the federal Maine Indian C ains Settl enment
Act and the State of Maine's Inplenmenting Act, precluded state
regulation of "internal tribe matters.” Judge Hornby found that
the tribes' "potential defense to the paper conpanies' state
lawsuit” did not provide a basis for federal court jurisdiction:
"The tribes could not renove the paper conpanies' |lawsuit on the
basis of their federal defense, and they cannot acconplish the
sanme goal by preenptively filing their federal defense here
first." 1d. at 83.

On appeal, the First Grcuit observed that "whether the
Tribes' clainms "arise under' federal law. . . is a difficult

guestion."™ Penobscot 111, 254 F.3d at 320. Assum ng that the

internal affairs limtation pressed by the tribes was a "creature
of federal as well as state law," the Court of Appeals
neverthel ess agreed with Judge Hornby's determ nation that "it is
not enough to satisfy traditional 'arising under' jurisdiction
under section 1331 that a case involve a federal issue." |d. at
321. The First Crcuit characterized Judge Hornby's reasoning as

"straight forward" and "arguably correct,” but ultimately did not
resolve the issue of jurisdiction because it was able to di spose

of the case on res judicata grounds. 1d. at 322.

|, however, cannot avoid the jurisdictional question in this
case because no superveni ng ground of decision has been
presented. Although the Tribe is a defendant and not a plaintiff

before ne, | amsatisfied that the anal ysis devel oped by Judge



Hornby in Penobscot | denonstrates that no federal jurisdiction

exists here. Anticipation of the Tribes' federal clains in
plaintiff's conplaint for injunctive and declaratory relief does
not present a well-pleaded conplaint for the purposes of federal
jurisdiction.?®

Wil e the Tribe understandably chooses, in |Iight of Oklahoma

Tax Commi ssion, not to rely upon the defense of tribal sovereign

immunity to overcone the well-pleaded conplaint rule, it argues
vigorously that the Federal Wanpanoag Settl enent Act raises a

sufficient federal question for that purpose.® In this regard,

8As a corollary matter, | note federal jurisdiction cannot
be found here on grounds that a federal cause of action may be
present in the dispute. In Penobscot II1l, the First Grcuit

observed that "a colorable claimof a federal cause of action"
can confer subject matter jurisdiction "even though the claim

itself may fail as a matter of |aw on further exam nation." 254
F.3d at 322 (citing Bell v. Hood, 327 U S. 678, 685 (1946)). In
Penobscot 111, the court refrained from decidi ng whether there

was "a sufficiently colorable federal claimto confer subject
matter jurisdiction." 254 F.3d at 325. The First Crcuit
observed in its own discussion of Bell, however, that the federal
Mai ne Clains Settlement Act |acked an explicit private right of
action to sue to "enforce what is at nost an inplicitly-adopted
federal limtation on state power." 1d. at 322. And, the court
noted, the Suprene Court currently does not favor creating
inplicit private rights of action. Id. A simlar circunstance is
present here. There is no private right of action in the Federal
Wanpanoag Settlenment Act to sue to enforce what is not so nuch an
inplicitly adopted congressional limtation on Massachusetts
state power as a sanction for its exercise.

°The Tribe al so argues that the congressional approval of
the settlenment between the Tribe and the State of Massachusetts
i s anal ogous to an agreenent under the Conpact C ause of the
United States Constitution 8§ 10, cl. 3, an agreenent of a type
recogni zed as presenting a federal question. Coyle v. Adanms, 449
U S 433, 438 (1981). Wiether this anal ogy suggests sonme speci al
i ndependent vitality as a federal question for agreenents between
states and tri bes need not be decided here because it adds
nothing to federal question analysis. The relevant "Conpact"”
upon which the Tribe relies is the Federal Wanpanoag Settl enment
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the Tribe | ooks to the principle that even if federal
jurisdiction cannot be found on the face of the plaintiff's well-
pl eaded conplaint, it may still exist "where the vindication of a

right under state | aw necessarily turn[s] on sone construction of

federal law." Franchise Tax Bd., 463 U.S. at 9 (citing Smth v.
Kansas Gty Title & Trust Co., 255 U. S. 180 (1921)).

The contours of this principle, which has conme to be known
as the Smth doctrine, are undefined. GCenerally speaking, the
doctrine covers only those cases where "sone substanti al,

di sputed question of federal law is a necessary el enment of one of
the wel |l -pl eaded state clains, or that one or the other claimis

‘really' one of federal law." Franchise Tax Bd., 463 U S. at 13.

Thus, a Smith inquiry is not an "automatic test,"” but rather
invites "careful judgnments about the exercise of federal judicial

power in an area of uncertain jurisdiction.” Merrell Dow Pharm,

Inc. v. Thonpson, 478 U.S. 804, 814 (1986). See generally Note,

M. Smth Goes to Federal Court: Federal Question Jurisdiction

Over State Law dains Post-Merrell Dow, 115 Harv. L. Rev. 2272

(2002).

O course, the First Crcuit in Alnond v. Capital Props.,

212 F.3d 20, 23-24 (1st G r. 2000) deened "al nbst unanswerabl e"
t he question what kind of federal issue the Supreme Court would

regard as "sufficiently inportant™ for purposes of conferring

Act, the sanme enactnment which the Tribe argues provi des an
adequate federal question in its own right under the
Constitution's Indian Commerce Cause, U S. Const. Art. |, 8§ 8,
cl. 3.
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federal jurisdiction over a claimwith a state remedy. None-
t hel ess, a reading of the Federal Wanpanoag Settl enent Act, which
governs the application of state and local law to the Tribe and
which the Tribe relies on as a basis for invoking the Smth
doctrine, denonstrates that it constitutes federal |aw neither
sufficiently substantial nor necessary, as contenplated by the
Smith doctrine, to the plaintiff's claimfor injunctive or
declaratory relief to overcone the well-pleaded conplaint rule.

The anal ytical problemhere is somewhat |ike that of renvoi
ininternational |law. Federal |aw through the Federal Wanpanoag
Settlenent Act |ooks to state law for the rel evant rules.

The Federal Wanpanoag Settl enent Act directs that:

Except as ot herw se expressly provided in this Act

or in the State Inplenenting Act, the settlenment of

| ands and any other |and that may now or hereafter be

owned by or held in trust for any Indian tribe or

entity in the town of Gay Head, Massachusetts, shall be

subject to the civil and crimnal |aws, ordinances, and

jurisdiction of the Conmonweal th of Massachusetts and

the town of Gay Head, Massachusetts (including those

| aws and regul ati ons which prohibit or regulate the

conduct of bingo or any other ganme of chance).
25 U.S.C. 8§ 1771g. Because the federal act at issue here directs
consideration of state and |local |aw, not federal |law, to resolve

the di spute between the parties,' the federal issue involved

YSimilarly, the defense of federal preenption, even if it
could be said to have been anticipated in the plaintiff's
conplaint, could not confer federal jurisdiction upon a state |aw
claim Caterpillar, Inc. v. Cecil WIllians, 482 U S. 386, 393
(1987) (citing Franchise Tax Bd., 463 U. S. at 12). The princi pal
exception to this settled rule does not apply here. A claim
"purportedly based on [] pre-enpted state law' is considered a
federal claimwhere an "area of state | aw has been conpletely
pre-enpted." Caterpillar, 482 U S. at 393 (citing Franchise Tax
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cannot be said to be sufficiently substantial or necessary to

invoke Smith. Pertinent here, as in Penobscot Il, 116 F. Supp. 2d

at 204, is Justice Cardozo's observation

"The federal nature of the right to be established is
deci sive--not the source of the authority to establish
it." Here the right to be established is one created
by the state. |If that is so, it is uninportant that
the federal consent is the source of state authority.
To reach the underlying |aw we do not travel so far
back.

GQulley v. First National Bank, 299 U. S 109, 116 (1936) (quoting

Puerto Rico v. Russell & Co., 288 U S. 476, 483 (1933)).

It should go without saying that ny decision is concerned
only with whether this court can hear and decide this dispute
gi ven these pleadings. That | find this court nmay not provide
such a foruminports no judgnment on the proper construction of
the sources of any authority for the plaintiff to pursue a zoning
enforcenment action under Massachusetts zoning law. A federa
court confronting invocation of a state created cause of action
for land use regulation in this setting may not, under the well -
pl eaded conplaint rule, inquire further regarding the sources of
any authority to invoke that procedure. | nerely rule that
exploration of the sources and their inplications nust be

conducted in anot her forum

Bd., 463 U S. at 24). The federal government has not conpletely
preenpted the field of Indian affairs. Gklahoma Tax Conmi n, 489
U S at 841-42; California v. Cabazon Band of M ssion |Indians,
480 U. S. 202, 215 (1987); Penobscot 111, 254 F.3d, at 322. More
particularly here, not only does federal |aw at issue not preenpt
the I aw of Massachusetts, it actually directs that the subject

| and be subject in sone fashion--precisely howis the question
presented--to state and | ocal | aw.
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I11. CONCLUSI ON
For the reasons set forth nore fully above, | REMAND this

case to the State Superior Court for Dukes County.

DOUGLAS P. WOODLOCK
UNI TED STATES DI STRI CT JUDGE

Fol | owi ng the hearing on the cross notions for sumary
j udgnment submitted by the parties in this matter, a group styling
itself the "Taxpayers' Association of Gay Head (Aqui nnah)" sought
intervention in this case. Because | amrenmanding to the state
court, | decline to address that notion. The state court should
be left free to nmake its own judgnment about intervention,
particularly given the carefully devel oped standi ng and
timeliness rules which govern participation in proceedi ngs under
Mass. Gen. Laws ch. 40A. Moreover, because 28 U.S.C. § 1447(d)
woul d appear to preclude appeal of this decision to remand, based
as it is on |ack of subject matter jurisdiction, | have no
occasion to consider the arguably nore l|atitudinarian view the
First Crcuit takes with respect to participation by intervenors
under these circunstances. See generally Ruthardt v. United
States, Nos. 01-2553, 01-2587, 01-25668, 2002 W. 31051580, at *9-
10 (1st Cir. Sept. 18, 2002).
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